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CURRENT LEGISLATION. 

D. H. Van Doren, Editor4n-Charge. 

"Honest Advertising" Statutes. — The common law treated 
dishonesty as criminal only if 'it resulted in an actual wrong to 
the owner's possession, or if a "cheat" was effected by deceitful 
or illegal tokens or symbols likely to affect the public at 
large, and against which common prudence could not have guarded. 1 
One who circulated advertisements containing false, fraudulent or 
misleading statements was, therefore, not ordinarily subject to criminal 
prosecution; but he was vulnerable on the civil side of the law in 
certain cases on the ground of unfair competition. Accordingly, repre- 
sentations calculated to deceive the public and pass off one person's 
goods or business as those of a competitor would be enjoined at the 
suit of the competitor on proof of injury or reasonable likelihood of 
such. 2 But this injunctive relief was not available for the protection 
of the public itself, and recourse to it could not be had by a person 
instituting an action to prevent deception of people generally. 3 For 
fraudulent representations inducing a purchase, the vendee had an 
action for damages, the right of rescission of the fraudulent transac- 
tion, or, where the representations amounted to a warranty, a special 
claim based on a contractual right. 4 These remedial proceedings, how- 
ever, approached the problem from the wrong angle, recognizing 
fraudulent advertising, no matter how potentially vicious, as actionable 
only where harm had already been done; and were ineffective in pre- 
venting a repetition of such fraud, since in the nature of things only 
a few took advantage of their provisions, and those few were entitled 
to relief only on a showing of actual damage. 5 

By slow degrees, statutory modifications of the English common 
law extended the criminal liability for misrepresentations, first on 
the analogy of "false tokens", 6 until finally the modern crime of obtain- 
ing money or goods under false pretenses with intent to defraud devel- 
oped. 7 Though in some instances the statutory definition of this crime 

"Kenny, Outlines of Criminal Law, p. 240; Wharton, Criminal Law 
(11th ed.), p. 1577; Rex v. Wheatly (1761) 2 Burr. 1125, 1 W. Bl. 273; 
East, Pleas of the Crown, 821. 

*Jay v. Ladler (1888) 40 Ch. Div. 649, 60 L. T. R N. S. 27; McLean 
v. Fleming (1877) 96 U. S. 245. "Any conduct designed and having a 
natural tendency to deceive the public and enable one man to dispose of 
his goods for those of another may be unfair competition and be enjoined, 
although it is not expressly shown that any particular person was thereby 
deceived." W. R. Lynn Shoe Co. v. Auburn-Lynn Shoe Co. (1905) 100 
Me. 461, 62 Atl. 499. 

'Nims, Unfair Business Competition, p. 37. 

♦Williston, Sales, § 645. 

'See Legal Opinion of H. D. Nims in "Printer's Ink" for Nov. 16, 1911. 

'33 Henry VIII, c 1, "a bill against them that counterfeit letters or 
privy tokens to receive money or goods in other men's names." 

'The earliest "false pretenses" statute was 30 George II, c 24. This 
underwent modifications and amendments in subsequent reigns, the present 
provision being part of the Larceny Act of 1861 — 24 & 25 Vict., c 96, 
§§ 88-90. American statutes defining the crime are substantially similar. 
See, e. g., Ann. Code Iowa 1897, § 5041 ; Hurd's Rev. Stat. 111. 1915-1916, 
p. 891, § 97. 
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would seem susceptible of extension to include cases of fraudulent 
advertising, indictments for such, offenses have been few, and authori- 
tative judicial opinions fewer still. 8 Nor has the Federal statute for- 
bidding the use of the mails to promote fraud 8 solved the problem, 
though stretched by judicial construction to the furthest limits of its 
narrow field. 10 Obscene, obstructive, and (perhaps) unsightly adver- 
tising in public places may be regulated under the police power by states 
and municipal corporations; 11 but, despite the generally conceded 
jurisdiction over fraud as a means of competition, 12 the police power 
was rarely extended, until the recent statutes with which we have to 
deal, to merely fraudulent displays. 13 

Within the last four or five years, however, legislation to encourage 
upright business methods has been popular; and there are now statutes 

"'Nor is it necessary that any words should be spoken to the complain- 
ant to create a false pretense. It need not be made personally to the de- 
frauded party. And it may be made by advertisement." People v. Miller 
(1901) 64 App. Div. 450, 459, 72 N. Y. Supp. 253, 259. But the cases of 
Jackson v. People (1888) 126 111. 139, 18 N. E. 286, and State v. Sarony 
(1888) 95 Mo. 349, 8 S. W. 407, cited in support of the latter proposition, 
do not sustain it That the "false pretenses" statutes have rarely been 
applied to fraudulent advertising, see Legal Opinion, of H. D. Nims (foot- 
note 5, supra). 

The original statute of 1872 was replaced in 1889 by Rev. Stat. U. S. 
§ 5480; but the effect was merely to add to the offenses denounced by the 
original section those specified in the later act. Miller v. U. S. (1904) 133 
Fed. 337, 66 C. C. A. 399. The 1889 act has been in turn replaced by U. S. 
Penal Code § 215, Fed. Stat. Ann. 1909 Supp., p. 464, which transposes the 
language of the older section somewhat, and adds new matter. 

"The statute "includes everything designed to defraud by representa- 
tions as to the past or present, or suggestions and promises as to the fu- 
ture." Durland v. U. S. (1896) 161 U. S. 306, 16 Sup. Ct. 508. The 
"scheme or artifice devised", to be punishable, need not be in itself unlaw- 
ful, nor a fraud either at common law or by statute, if it was a scheme 
or purpose to defraud any persons of their money. U. S. v. Loring (1884) 
91 Fed. 881. But the words "schemes devised for the purpose of obtaining 
money or property by false pretenses" are to be limited to those "having 
a similitude to the lottery and other like schemes particularly described by 
the particular words of the section." U. S. v. Stever (1911) 222 U. S. 167, 
32 Sup. Ct. 51. And mere exaggeration of the merits of the goods offered 
for sale, if within reasonable bounds, is not within the prohibition of the 
statute as a "scheme to defraud." Harrison v. U. S. (1912) 200 Fed. 662, 
119 C. C. A. 78. 

"People v. Kennedy (1913) 176 Mich. 384, 142 N. W. 771 (statute for- 
bidding immoral advertising upheld) ; Haskell v. Howard (1915) 269 111. 
550, 109 N. E. 992 (municipalities can make reasonable regulations for con- 
struction and use of billboards). The prohibition of unsightly advertise- 
ments seems a natural extension of the police cower, though denied by 
substantial authorities. For pro and con, respectively, see Freund, Police 
Power, § 182, and Hall, Constitutional Law, § 155. 

"Hall, Constitutional Law, § 159. 

"There were, however, a few early statutes covering a very limited 
field : e. g., gift, bankrupt and fire sales, etc., taking place upon a false rep- 
resentation or advertisement. See Freund, Police Power, §§ 292-293. A 
physician advertising his skill or remedies by untruthful or improbable 
statements is guilty of a misdemeanor in Arkansas. Kirby's Dig. Stat. 
Ark. 1904, § 5246. 
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forbidding fraudulent advertising in thirty-four states and the District 
of Columbia." These acts generally deal with advertisements in news- 
papers or other publications, posters, circulars, etc., containing 
"untrue, deceptive or misleading'' statements; and the publication 
or circulation of such with intent to sell or dispose of merchandise, 
securities, service, or other thing offered to the public, is declared to 
be a misdemeanor. 15 In some states, false assertion must be made 
"knowingly" to be criminal in this connection; 1 * but it is submitted 
that the insertion of this or similar expressions emasculates the statute, 
since it opens the way to endless quibbling over the shades of knowl- 
edge, responsibility and honesty of advertisers. It is the duty of a 
man who offers goods for sale to know whether they correspond to 
his description of them; and the public should be protected against 
the consequences of his inexcusable ignorance as well as his deliberate 
fraud. The provisions in a few statutes, however, exempting from 
liability publishers who accept advertisements without knowledge of 
their falsity, 17 would seem to be in f utherance of justice, owing to the 
impossibility of investigation by the ordinary publisher into every 
claim made for every article advertised in his publication. 

That both the public and the individual are entitled to be protected 
from false, fraudulent and misleading advertisements is unquestioned; 
and it is submitted that this end can best be attained through the 
instrumentality of the criminal law. Civil remedies, available only 
on proof of damage, are too tardy, uncertain and indirect to be effective 
as preventive measures; but by making misrepresentations themselves 
punishable, the mischievous fraud is checked at its source. The adop- 
tion of legislation imposing a criminal liability for false, fraudulent 
and misleading statements in advertising matter is therefore strongly 
urged on all states which have not yet adopted such provisions. 

"Alabama (191S), California (1915), Colorado (1915), Connecticut 
(1913), Idaho (1915), Illinois (1915), Indiana (1913), Iowa (1913). Kan- 
sas (1915), Kentucky (1916), Louisiana (1914), Maryland (1914), Massa- 
chusetts (1912, 1916), Michigan (1913), Minnesota (1913), Missouri 
(1915), Montana (1915), Nebraska (1913), New Jersey (1913), New York 
(1915), North Carolina (1915), North Dakota (1913), Ohio (1913), Okla- 
homa (1915), Oregon (1909), Pennsylvania (1913), Rhode Island (1914), 
South Dakota (1913), Tennessee (1915); Utah (1913), Virginia (1916), 
Washington (1913), West Virginia (1915), Wisconsin (1913), District of 
Columbia (1916). 

B See, e. g., Ky. Acts 1916, c. 97; Pub. Laws R. I. 1914, c. 1073; Sess. 
Laws Colo. 1915, p. 191. These and many similar laws in other states 
have a common source — the "Printer's Ink" Model Statute. New York 
City, among others, has an ordinance penalizing false and misleading adver- 
tising in streets and public paces. Cosby^ Code of Ordinances of the 
City of New York 1915, p. 356. 

"Gen. Acts Ala. 1915, p. 339; Conn. Pub. Acts 1913, c 65; 111. Laws 
1915, p. 365; Burns' Ann. Ind. Stat., Rev. 1914, § 2590d; Md. Laws 1914, c. 
410; Pub. Acts Mich. 1913, p. 537; N. Y. Penal Law, § 421, as amended 
by Laws 1915. c. 569; Lord's Ore. Laws 1910, § 2230; Pub. Laws Pa. 1913, 
No. 8; Pub. Acts Term. 1915, c. 105. Several statutes contain qualifications 
equivalent to "knowingly", "wilfully", or "with fraudulent intent." See, 
e. g., Wis. Stat 1915, § 1747k; Pub. Laws No. Car. 1915, c. 218. 

"See e. g., Deering's Cal. Penal Code 1915, § 654a; Sess. Laws Colo. 
1915, p. 191 ; Wash. Laws, 1913, c. 34. 



